Recent Changes in Bulgarian Insolvency Legislation
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Two substantial parts of the Bulgarian Commerce Act of 1991 ("CA") have been recently amended by a law promulgated in the State Gazette, issue N 58 of June 27, 2003. These are the Chapter on Company Restructuring (the amendment of this part will enter into force on January 1, 2004) and Part IV of the CA - "Insolvency".

Part IV of the CA contains the general provisions on insolvency procedures applicable to all entities, unless otherwise provided in special laws (as it is for the bankruptcy of banks, of insurance companies, and of pension funds).
The main goals of the amendment in the CA concerning insolvency procedures are to make insolvency a much faster and efficient process, and to better protect the interests of the creditors. These aims are to be achieved through changes in the law that include: new presumptions for the opening of insolvency procedures; reduced procedural terms, move from three to two instances of court hearings; refinement of the rules about the trustee in bankruptcy; a new supervisory body during rehabilitation period; and a special procedure for the sale of the assets of the insolvent debtor.

New presumptions

In order to speed-up the process of insolvency at its very beginning, the legislator has provided for two new presumption for insolvency as a ground for the opening of the procedure.

According to the first presumption, the debtor is insolvent in two situations: first, when the debtor has stopped all payments; and second, when the debtor has not fulfilled his obligations to public payments that have been established by a final act or has not carried out payments that a court has ordered him to pay under a final executable decision. The new presumption is non-rebuttable and no evidence, however strong, will be permitted to overcome it. Thus, in the above cases, the debtor will not be allowed to slow down the opening of the insolvency process by objecting that he is not insolvent and by introducing new facts, supporting his objections. In the first of the mentioned situations, it will be sufficient for the court to establish that the debtor has stopped all payments due in order to declare that the debtor is in state of insolvency. In the second group of cases, the debtor will be discouraged to slow down or avoid the execution of individual executive cases and of finally established public liabilities, because that will be an incontestable ground for declaring his insolvency.
In addition to the above-mentioned, a second presumption has been established. The law presumes that the debtor is insolvent in two cases: first, when the debtor has not carried out a payment on a commercial deal 60 days after the term of payment; and second, when the debtor has paid or is capable of paying, partly or in all the claims of some, but not all, of his creditors. This presumption is rebuttable and it may be overcome if the debtor introduces contrary evidence, i.e. the debtor carries the burden of proof that he is not insolvent.

Reduced procedural terms

The long and expensive insolvency process has always been a burden for the debtor and the creditors, as well as for society. In most cases the debtor’s assets depreciate with time, which is a drawback both to the debtor and the creditors.

Many procedural terms have been reduced in order to speed up the insolvency procedures. The term in which the trustee in bankruptcy has to prepare the draft-list of accepted creditors’ claims has been reduced from 14 to 7 days; the term for submitting additional claims has been reduced from 5 to 2 months; the term for objecting the list of accepted creditors’ claims has been reduced from 14 to 7 days. At the same time, as a guarantee for the protection of the rights of participants in the insolvency procedures, the law provides for a minimum of 7-days-term from the publication of summons, announcements, or invitations to the carrying out of the respective meetings or hearings.

A move from three instances to two instances

The amendment to the CA provides for a move from three to two instances insolvency cases. Since 1994 the insolvency procedures have undergone several changes and the number of instances has changed between two and three. According to the new provisions there can be only two instances for the court hearings in insolvency cases. The first instance for all insolvency cases is always the district court. The Supreme Court of Cassation will be the second and last instance for the decisions and rulings that are expressly enumerated in the law. These are the most important decisions and rulings of the court concerning the opening of insolvency process, the termination of the procedure, the admittance and the approval of the rehabilitation plan, the reopening of insolvency procedure, the decision on declaring the debtor bankrupt, and on the reinstatement of the debtor in his rights as a trader. Other acts of the insolvency court can be appealed in front of the respective appellate courts only if it is expressly provided in the law.

New provisions concerning the trustees in bankruptcy

In order to ensure a more efficient operation of the trustee in bankruptcy and thus better protect the interests of the parties in insolvency cases, the legislator has provided exams for trustees in bankruptcy, compulsory insurances, and a new remuneration scheme for trustees in bankruptcy.
Exams for trustees in bankruptcy
The legislator has established a theory-and-practice exam for obtaining the qualification for and the right to be a trustee in bankruptcy. The rules for recruitment, the qualification requirements and the control over the trustees in bankruptcy will be specified in a special regulation that has to be issued jointly by the Minister of Justice, the Minister of Economy, and the Minister of Finance. This regulation will also specify the size and method of payment of an obligatory annual installment by every trustee in bankruptcy. This annual installment will cover the costs of obligatory annual qualification courses for trustees.

Insurance for trustees in bankruptcy
The trustee in bankruptcy must have an insurance that will cover the damages in case he is liable for non-performance. The insurance has to be made within three days from the trustee’s appointment and before entering into office.
New remuneration packages for trustees in bankruptcy

The new type and scheme of remuneration for trustees in bankruptcy includes a monthly salary and a conclusion success bonus. The success fee has to be the bigger part of the trustee’s remuneration and has to be determined by the Meeting of Creditors. The goal is to stimulate the trustee to complete his assignment as efficiently as possible.
A new Supervisory Body

In order to better protect the interests of the creditors the legislator has provided that the Meeting of the Creditors has the opportunity to elect a new Supervisory Body that will oversee the activities of the debtor during the fulfillment of the rehabilitation plan. During the rehabilitation phase, the debtor continues his business in compliance with the approved rehabilitation plan and without the supervision of the trustee because the trustee is dismissed with the approval of the plan. According to the new provisions of the law the election of the Supervisory Body is not compulsory. When elected (a single person or a collective body comprised of 3 to 7 persons), this control body will check the activity reports of the debtor at least once every three months and thus will exercise control over the fulfillment of the rehabilitation plan. In addition, the debtor will need the consent of the Supervisory Body for all major commercial deals and transactions, for the restructuring of the company, for the establishment or cancellation of long-term cooperation between the debtor and third parties, etc. The Supervisory Body is entitled to require the reopening of the bankruptcy proceeding in case of non-performance of the rehabilitation plan.
Special sale procedure for the assets of the bankrupt debtor 
The legislator has provided for detailed special rules for the sale of the bankrupt debtor’s assets. These rules will replace previous law that provided for the application of the general rules of the Civil Procedure Code. This amendment was necessitated by the specifics of the insolvency procedure, which had to be distinguished from the ordinary individual execution cases. In an insolvency case the object for sale is usually the debtor's assets in a package - as a whole or as separate parts of the insolvency assets. According to the new rules the sale of the debtor's assets is carried out on the proposal of the Trustee in Bankruptcy after the decision of the Meeting of Creditors and with the approval of the Insolvency Court. The specific arrangements for the sale of the debtor's assets and the way the sale should be carried out have to be determined by the Meeting of Creditors. The carrying out of a public sale would generally take less than two months from the date of the official announcement. A special bulletin of the Ministry of Economy will be issued in which the announcements for public sales will have to be submitted for publication by the Trustee in Bankruptcy. If during the first bid the highest bid price remains below 75% of the estimated value of the assets then the procedure is not successful and a second open bid has to be called with an initial price of 50% from the estimated value of the assets.

Other Amendments

Other amendments with substantial impact to the insolvency procedures are the following:
1. The Agency for State Receivables will be the body entitled to file a petition for the opening of insolvency procedure against debtors with unpaid public liabilities, i.e. for unpaid receivables of the State and the municipalities. Before the amendment the law did not specify the competent organ and, although it provided for the possibility a petition for insolvency to be filed in case of public liabilities of the debtor, this possibility was hardly ever used by any public creditor.

2. The law provides for a liability of the creditor whose petition for insolvency has been rejected by final non-appealable decision of the Insolvency Court in case that the creditor has initiated the bankruptcy procedure acting deliberately or with gross negligence. The creditors that have jointly filed such unsuccessful petition will be jointly responsible for the compensation of the damages incurred. The liability includes all damages - material and non-material - which are in direct casual link with the filing of the case. If the debtor has contributed to the occurrence of the damages, the court will reduce the compensation respectively.

Finally, it should be mentioned that the pending bankruptcy proceedings initiated under the revoked provisions of the CA should continue in accordance with the new provisions.
