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On July 5, 2005, the Government Emergency Ordinance no. 65/2005 for the amendment of the Labor Code (the “Ordinance”) was published in the Official Gazette. The amendment of the Labor Code was an obligation assumed by the Romanian Government through the Precautionary Stand-by Agreement concluded with the International Monetary Fund (IMF). 

The declared aim for the modification of the Labor Code was to ensure an increased flexibility of the Romanian labor market, which in turn would result an increased foreign investment in Romania. 

The need for the amendment of the Labor Code was argued by both the employers’ and the employees’ representatives, from the adoption of the Labor Code, in 2003. The Foreign Investors Council has outlined, in July 2004, six critical issues that have to be addressed: the wage guarantee fund, the 48 hours workweek, the procedures for hiring and dismissing employees, the non-competition clause for employees, the role of trade unions in relations with work quotas, the training requirements. 

Amongst other debated issues, there was the obligation to observe the provisions of the collective bargaining agreements concluded at higher levels by the parties not participating in their negotiations and the obligation to negotiate the collective bargaining agreement at unit level. 

The adoption of the amended version of the Labor Code was a long process, starting in mid-2004, with the consultation of the Romanian Employers Association and trade unions, as well as other representatives of the social partners. 

The main modifications implemented by the recently adopted Ordinance refer to the non-competition clause, the dismissal for professional inadequacy, the procedure for collective redundancies, the professional training and the wage guarantee fund. 

In respect to the non-competition clause, the Labor Code now provides that such clause produces effects only after the termination of the employment agreement, for a period that may not exceed two years (such modification being in accordance with the recommendations of the employers’ representatives and in line with the legislation of almost all European countries). On the down side, the employers’ position was burdened by the provision that the non-competition agreement, in order to produce effects, must expressly contain detailed references to the prohibited area, the third parties to whom the employee in question may not provide services, the duration of the prohibition, the exact activities that cannot be performed. Moreover, the amount of the monthly non-competition indemnity was established at a minimum of 50% of the average employee’s gross salaries for the last six months earned prior to the termination of the employment agreement. 

In respect to the maximum workweek, although the relevant European directive provides that the employees should be permitted to voluntarily work a maximum of 48 hours per week on an average period determined over a period of four months, the amended Labor Code provides that such average should be determined over a period of one month (and only as an exception, the reference period may exceed one month, but may not surpass 12 months). 

According to the modified version of the Labor Code, the employers having more than 20 employees have the obligation to annually elaborate and implement, on their expense, professional training programs. 

As for the wage guarantee fund, the new version of the Labor Code simply states that the manner in which it shall be constituted shall be regulated through special law, although it was argued by the employers’ representatives that the constitution of such fund will result in the increase of employment costs, having a direct effect on the employers’ competitiveness on the market. 

It should be noted that one of the most firmly requested amendments, the one with respect to the modification of the provisions regarding collective bargaining agreements, was not agreed upon by the social partners. The trade unions invoked as a main reason for their refusal to accept any amendment on this subject the provisions of the relevant International Labor Organisation’s conventions. However, note should be made that such conventions provide for the states’ obligation to implement procedures for the voluntary negotiations between the employers’ and the employees’ representatives. 

In conclusion, most probably that the amendments of the Labor Code, although improving some aspects related to the employment relationships, shall not have the envisaged effect in respect to the flexibility of the Romanian labor market. 
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