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First steps

In the past two years the legal framework regulating Romanian financial and capital markets has undergone significant changes, most of them aiming to achieve legislative harmonization with EU Directives.

Coming into force of the Capital Market Act, setting out a single and integrated regulatory framework for issuers, investors service providers and capital markets, represented a significant step in this direction, along with the provisions in other new pieces of legislation providing formal recognition of several new legal concepts (e.g. close-out netting, financial collateral agreements).

Being a rather new concept, sometimes deemed to be too sophisticated for the Romanian market, securitisation has not been regarded as a subject matter to be included in the “first wave” of legislative developments in the period 2003-2004, but the “shoo-in” once the financial and capital markets conceptual and institutional infrastructure has gained consistency and coherence.

Although traditional financing still dominates the market, private issuers became aware that the time to diversify the means for raising funds had come and identified the need for a dedicated and flexible securitisation legal framework to be put in place. 

Gathered in a taskforce group, under an initiative started in 2001 by the US Agency for International Development (USAID) Mission in Romania to promote reform of the Romanian financial and capital market, representatives of private sector and of Romanian regulatory authorities (i.e. National Bank of Romania, National Securities Commission, Ministry of Public Finance) have shaped the essentials of two major laws: Mortgage Bond Law  and Securitisation Law, currently in the phase of reaching completion of final version to be submitted to the two chambers of the Parliament.

Main command for the securitisation law has been to integrate in the Romanian legal system European and North American models while building in flexibility to allow a large choice of securitisation structures. 

Thus, securitisation would be realized by special purpose vehicles (SPV) which:

· may serve one or several originators;

· may be established as a single issue or a multiple issue SPV;

· may be set up as a special purpose company or as a securitisation fund managed by a management company; the choice between debt (pay-through) and equity (pass-through) certificates would correspond to the legal form of the issuing SPV;

· has the option to acquire assets in structured pools or individually, to be further pooled by the SPV;

As currently tailored, the primary legal background for securitisation would be relatively simple and straightforward, however capable to accommodate a more dynamically evolving secondary legislation to keep the pace with more sophisticated demands of the market.

Such multiple choice legislative approach would serve a fairly large variety of business needs and market demands:

· static or dynamic portfolios;

· issuance of different classes of securities;

· public offering or placement of asset-backed securities to sophisticated investors.

The draft law offers the framework for raising finance based on receivables traditionally viewed as appropriate for securitisation (mortgage and leasing receivables) but also permits pooling of receivables deriving from credit agreements, other financial instruments or any other titles generating rights susceptible to be transferred.

Under express provisions derogating from the insolvency legislation, the draft securitisation law is meant to ensure insulation of the portfolio in case of bankruptcy and enforceability of the true-sale concept, sale of assets to the SPV being bankruptcy-remote and protected under the law from the attempt to reclaim the assets as part of the estate of the bankrupt originator. The draft law contains specific provisions limiting the period when the assignment of receivables may be challenged by the assignor’s creditors and also with respect to publicity of the assignment. 

Future sounds well 

First step for the creation of a legal framework for securitisation transaction has been almost taken. Enactment by the Parliament of the securitisation law is expected soon. Secondary legislation to be issued by regulatory authorities (National Bank of Romania and National Securities Commission) as well as regulations on related accounting and taxation issues are required and also expected in the coming months after coming into force of the law to complete the framework for securitised transactions.

Judging from the joint interest around the draft law manifested by authorities and players in the private sector in consideration of its sound foundation, we are encouraged to say that securitisation does have a future in Romania.
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