
ALBANIAN BANKRUPTCY LAW AND INSOLVENCY AS A CONDITION 
For the purposes of describing the contents of the Bankruptcy Law in Albania, the author of this paper presents below a description of the main elements and also concentrates on a few issues.          

The Albanian Bankruptcy Law No 8901, dated 23.05.2002 (the ‘Bankruptcy Law’) aims at ensuring an adequate, reliable and effective mechanism for the reorganization or liquidation of a company that is facing financial difficulties. The Bankruptcy Law is not the only law that is enforceable with regard to bankruptcy. Its provisions operate in conjunction with other related legal provisions, which are widely applied and provided for in the Civil Code, Code of Civil Procedure, law “On the Securing Charges”, law “On Commercial Companies”, law “On the Activity of the Insurance, Reinsurance and their Brokerage/Agency” and in other relevant laws. This Bankruptcy Law repealed the previous law “On the Bankruptcy Procedures” No 8017 dated 25.10.1995. 

The Bankruptcy Law is an evident adaptation of German legislation which in many respects does not fit with the needs of a developing economy. The Bankruptcy Law directly intervenes not only in the procedural rights of creditors towards an insolvent debtor, but also in the material contractual and property rights of the persons who have legal relations with the insolvent debtor before the bankruptcy procedure starts and/or after it has started. 

The Law has been in effect since October 1, 2002. The goal of the law was to establish non-discriminatory and mandatory rules for the repayment of the obligations by the debtors in a bankruptcy procedure. Conditions of bankruptcy include (i) the actual insolvency, i.e. the status when the debtor is overloaded with debts and (ii) the future insolvency. So, one debtor can de facto become bankrupt when at least one of the above conditions is met. The Bankruptcy Law provides that bankruptcy applies to physical persons (both unregistered physical persons and small entrepreneurs), legal entities (companies, NGO-s, etc) and partnerships (simple companies established under a joint-venture contract). 
Having taken due consideration of other relevant pieces of existing Albanian legislation, it could be said that other legal persons who can become bankrupt are banks and other financial institutions, insurance companies, investment funds, pension funds and state-owned enterprises, however, their bankruptcy is regulated by the relevant existing special laws and not by the Bankruptcy Law. A bankruptcy procedure may not be initiated for the assets owned by the state or one of its agencies, sectors defined as strategic, or for the units of local government and their agencies. 
Generally, the law does not make any clear differentiation between personal bankruptcy and corporate bankruptcy. However, for the physical person the law provides some different bankruptcy procedures in the opening of a bankruptcy procedure and is related to the efforts in the rescue of the debtor. The bankruptcy procedure is a court procedure. The commercial sections of district courts (first instance courts in Albania) shall act as Bankruptcy Courts (BC). The examination of cases and decision-making on bankruptcy proceedings shall be carried out by a sole judge. The BC is in charge of the following bankruptcy proceedings: initiating the bankruptcy procedure, supervising the bankruptcy procedure until it ends and supervising the implementation of the Re-organization Plan. 

The law specifies the persons who can make claims in the bankruptcy procedure, namely the debtor, the creditors and the tax office.    

The law provides for the preliminary procedure which starts with the filing of the petition with the court and concludes with the judgment declaring the bankruptcy procedure open. After such a judgment is rendered, the bankruptcy procedure starts to proceed. The BC appoints the administrator (equivalent to trustee in Common Law) who should duly and properly perform, during the whole procedure until it is closed, the duties stated in the law. The law does not provide clearly specific criteria for the appointment of a bankruptcy administrator, except for the requirement that the administrator should have a background in economics. 

It is important to state that under the existing Bankruptcy Law in Albania, any judgment or order of the BC is an Executive Title. The special appeal, in no case, shall suspend the enforcement of the judgment of the BC.   

The Law does also cover cross-border bankruptcy. The Albanian BC can initiate a bankruptcy procedure for companies that have a registered permanent establishment in Albania or own an asset located in Albania. The Albanian BC may initiate the bankruptcy procedure for the Albanian debtor(s) under the request of a foreign creditor(s). The bankruptcy procedure is the same as that for any other bankruptcy procedure started by any Albanian debtor(s) or creditor(s). In making an analysis on the enforcement of the court decisions we may conclude that the decision(s) of the court of other jurisdictions is recognized by Albanian Courts. The decision(s) of the Albanian courts in other jurisdictions are recognized in conformity with the legislation of the countries the decision is addressed to, as Albania has not ratified the Convention for the enforcement of foreign judgements – Brussels 1968.  
It is important to mention that Albanian Bankruptcy Law provides not only for the main but also for the Ancillary Bankruptcy Procedures. The law provides that in addition to the debtor and creditors, the administrator or other appointed representative of the debtor’s assets in the cross-border bankruptcy procedures shall have the right to file a petition to start such ancillary procedures.                  
The ranking of creditors is regulated by several articles of the law. The law provides that the court procedure shall not begin if there is insufficient money to cover the costs and expenses associated with the procedure. The ranking of the claims is in the following order:

· The right of separation from the bankruptcy asset (e.g. properties for which a creditor has ownership title shall be separated from bankruptcy asset)      

· Secured creditors             

· Unsecured creditors      

· Unsecured creditors of lower ranking   

· Means of living for the debtor (article 84) (i.e. cost of living the amount of which should be agreed by the creditors’ committee).   

In order to meet the court’s, creditor’s and debtor’s expectations, the law classifies and includes as bankruptcy estate the debtor(s) property, the rights on the date of the initiation of the bankruptcy procedure and the assets that the debtor acquires while bankruptcy procedure is in commencement. 

The Bankruptcy Law provides some alternatives to bankruptcy for the debtor that may be determined during the situation of insolvency. The alternatives provided by the new law are (i) sale of the debtor, (ii) corporate rescue, and (iii) liquidation of the debtor. Albanian Bankruptcy Law recognizes the principle of corporate rescue. The mechanism for implementing the corporate rescue is the Re-organization Plan (RP) approved by the creditors’ Assembly, voted by the debtor and approved by a court judgment and filed with the Court Registry. It is the court that supervises the implementation of the RP. The court decides on the termination of the supervision when the creditors’ claims are satisfied or their fulfilment is secured or three years from the conclusion of the bankruptcy procedure and there has been no new request filed with the court for instigating a new bankruptcy procedure.        

The Bankruptcy Law does not expressly provide for the bankruptcy consequences. It provides only for the distribution of the bankruptcy estate and for the rights of the bankruptcy creditors after the termination of bankruptcy procedure. 

It is redundant to say that the Bankruptcy Law plays an important role in all of the countries with a highly developed economy. Both creditors and debtors consider the bankruptcy law as a legal and significant mechanism to address the breaking up of the debtor-creditor relations. The fact of whether it will have the same or similar effects in Albania depends on a variety of factors. The creditors must be informed of the benefits offered by this Law. The judges must have a clear perception of the social policies embodied in the legislation and must ask to apply such policies through the development of an informative interpretation and through the enforcement of the approved provisions. The legal community, judges in particular, must have a correct perception of the critical meeting point between the Bankruptcy Law and the other laws that are related to the debtor-creditor relationship, for instance the Civil Code, Company law, the Law on Securing Charges, etc. The role of the administrator must be carried out by trained, capable and competent persons. In addition, the public must believe in the justice system and in its effectiveness as regard the enforcement of the Bankruptcy Law in Albania.
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