MEMORANDUM

ON THE
AMENDMENTS OF THE COMMERCE ACT

The new amendments of the Commerce Act (CA) have been introduced by the National Assembly of the Republic of Bulgaria in relation to the obligations of the state to bring the local legislation into line with the European Community Law, in particular with the EC Company Law. Other essential amendments, concerning the provisions on the bankruptcy proceeding, have been introduced on the purpose of refinement of the law.
A.  Amendments to the provisions on the transformation of the companies
The new amendments to the Commerce Act on the issue of the transformation of the trading corporations introduce the European standard for the minimum required protection of the rights and interests of the holders of the capital and the third parties in case of reorganization of the relevant company.
New legal forms for the transformation of the companies have been provided by the present amendments and added to the forms under the existing regulations:
- Splitting into several companies and splitting off from the company of another company, with passing of assets and liabilities of the company under transformation procedure not to the newly established company, but to an already existing company;
- Splitting off from the existing company of a single-person company;

- Transformation of the single-person company through transfer of its property to its single owner-physical person.
To provide protection of the rights and interests of the holders of the capital and the third parties in case of reorganization of the relevant company, the existing seizures and pledges upon the shares of the company under transformation shall pass upon the shares acquired in the newly established or receiving companies.
The procedure on the execution of the transformation of the company has been precisely regulated as follows:
- An agreement or plan on the transformation must be duly prepared by the companies under transformation or the receiving companies prior the decision for the execution of the transformation (in certain occasions these documents may be prepared after the resolution for transformation);
- The executive body of each of the companies under transformation is bound to draft a written report on the legal and economic motivation of the transformation;
- The agreement or the plan and the report of the executive bodies of the companies under transformation, has to be duly audited by a registered Auditor and introduced in the Court of the registration.
- The resolution of the associates or the shareholders for the transformation has to be taken only if no less than three thirds of the capital votes in favor of the transformation. In case the company is a corporation this resolution has to be taken with full consensus.
New and far more detailed regulations have been provided for the entry of the transformation of the companies in the Commercial register to ensure greater protection for the shareholders, the associates and the third parties;
- Announcement of the forthcoming transformation by the Court;

- Obligation to provide information about the transformation to the shareholders or the associates at least 30 days prior the date of the General Meeting of the company;

- Provided possibility to retire from the company in case of disagreement with the resolution for the performance of the transformation etc.
The present regulations on the protections of the rights of the creditors of the companies under transformation and the rights of the minority associates and shareholders have been additionally developed and refined.
Detailed regulations have been provided on the procedure for the transformation of the companies through change in the legal form of the company under transformation.
The transformation of the companies declared for entry in the Commercial Register, prior the enforcement of these amendments, shall continue under the act of the revoked regulations.
B.  Amendments of the provisions on the bankruptcy proceeding
The amendments in the Commerce Act introduce a new ground for instituting of the bankruptcy proceeding- presumption of insolvency in case the debtor has not performed within a period of 60 days after the date of payment a pecuniary obligation under a commercial transaction or in case the debtor has paid or is able to pay in whole or in part only several claims of the creditors. According to the latest amendments of the CA the debtor should be considered insolvent in case of non-performance of the payments as well as in case of non-performance of public duties, determined by an act that has entered into force or pecuniary obligation under a commercial transaction, determined with force of res judicata.
The amendments of the Commerce Act introduce only first and second instance court hearing in the bankruptcy proceeding. The rulings of the relevant District Courts, given out in the bankruptcy proceeding, are subject to appeal only directly before the Supreme Court of Cassation. The other acts of the District Courts are subject to appeal before the relevant Court of Appeal. 
The instituting of the bankruptcy proceeding can be initiated in case of non-performance by the debtor of a public duty to the state by the Government Collections Agency.
New education and qualification requirements have been introduced for the syndic, as well as the obligation for annual monetary installment.
In case of approval of a plan for composition procedure, the Meeting of the Creditors elects a supervisory body (a single person or a collective body) to control the execution of the plan, to approve certain agreements between the debtor and third parties. The supervisory body may require the resumption of the bankruptcy proceeding in case of non-performance of the plan for composition procedure. The competence of the Meeting of the Creditors has been extended with the power to assess the property of the debtor and to determine the manner and procedure for the liquidation of his assets.
The procedure for the liquidation of the debtor` s assets has been refined and duly amended as till now the provisions of the Civil Procedure Code have been relevantly applicable on this issue.
The pending bankruptcy proceedings initiated under the effect of the revoked regulations of the CA should continue in accordance with the new provisions.
C.  Other amendments of the Commerce Act
C.1. Amendments of the provisions on the procedure for the registration of the change in the seat of business and the separate management of the transferred commercial enterprise;
The relocation of a merchant` s registered office to another community must be declared for entry in the Court with which the merchant is registered. In case the relocation of the registered office is to the district of another court, the court of the initial registration enters this change in the Commercial Register and sends the firm case to the court of the new registration ex officio.
Following the transfer of the ownership of the merchant` s enterprise the assignee manages the enterprise separately for a period of 6 months. This term runs separately for the creditors of the grantor and those of the assignee from the date of the publication of the transfer by the relevant court. The members of the executive body of the assignee are jointly and severally liable for the separate management.
C.2. Amendments of the provisions on the corporate management of the companies;
C.2.1. Proclamation of invalidity;

The demand for proclamation of the invalidity of the incorporated company must be performed within a period of 1 year following the incorporation of the company or the publication of this incorporation.
C.2.2 Limited liability company;
Exclusion of associates

The associate, that has not performed his obligation to pay in his part of the capital in the limited liability company, is considered excluded from the company in case of non payment of this obligation in an additional period of at least 1 month, provided with majority from the capital by the general meeting of the company.
Manager
The power to represent and manage the activities of the Company could be withdrawn at any moment. The manager of the limited liability company may require the cancellation of the entry with the Commercial Register of his name with a written notification to the Company. Within a period of 1 month following the receiving of the notification, the company must enter this quittance in the Commercial Register. The amendments of the CA explicitly state that the interrelations between the Company and the manager should be settled by a management contract (not labour contract), concluded between the manager and the single person shareholder or a person, duly authorized the General Meeting of the shareholders.
Dissolution by the court
In case within a period of three months, the company has not entered a manager in the Commercial register, on demand of the relevant prosecutor, the court ex officio gives out a ruling on the dissolution of the limited liability company.
C.2.3. Joint-stock company;

In case of two tier system for administration, to initiate the procedure for the entry of a joint-stock company in the Commercial register state, the Board of directors must be already elected. The names of the members of the Board of managers, the Supervisory board and the Board of directors must be entered in the register prior the publication of the incorporation.
The shareholders of the joint-stock company can not be elected as members of the Boards. The members of the boards of the Company could not represent the shareholders.
The interrelations between the members of the Management board and the Company should be settled (explicitly) by a management contract, concluded by the chairman or another duly authorized member of the Supervisory board.
The first General Meeting of the shareholders of a joint-stock company must be convened within a period of 18 months following the incorporation and the following General Meetings- within a period of 6 months after the end of the fiscal year.
Shareholders in possession of shares, presenting at least 5% of the capital may comprise additional issues in the agenda set for the General meeting after the publication and the forwarding of the notification for the convention in case the possession of these shares has lasted for at least 3 months.
The Supervisory Board (SB) should be convened on regular meeting at least once in 3 months period. The SB may release any member of the Management board before the term of office in case of substantial reason, such as- violent infringement or non-performance of liabilities or withdrawing of trust from the General meeting of the shareholders 
The present amendments set mandatory quorum of at least half of the capital present at the General Meeting in case of voting for resolutions on introducing amendments in the statute of the company, transformation or dissolution of the company or increase/decrease of the capital.
The statute of the company may provide that certain agreements can be entered into only after explicit permission of the Supervisory board or the Board of managers. Only the General Meeting of the shareholders is entitled to decide on the conclusion of certain explicitly determined contracts, such as the transfer of the ownership of the commercial enterprise, certain disposals of assets etc.
D.  Notes

With reference to the amendments of the Commerce Act, relevant amendments have been introduced in the Public Offering of Securities Act (with Art.123-Art. 126 being revoked), and in the Registered Pledges Act.
The amendments of the Commerce Act related to the transformation of the commercial companies shall enter into force as of January 1, 2004.
